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What is a CAFO?



“The term ‘point source’ means any discernible, confined and 

discrete conveyance, including but not limited to any pipe, ditch, 

channel, tunnel, conduit, well, discrete fissure, container, rolling 

stock, concentrated animal feeding operation, or vessel or other 

floating craft, from which pollutants are or may be discharged. This 

term does not include agricultural stormwater discharges and return 

flows from irrigated agriculture.”

33 USCS § 1362(14) (emphasis added)











Maumee 
Watershed

• 70% in agricultural 
use

• Extensive 
subsurface drain 
tiles underly 86% of 
farmland

• 16,000 miles of 
agricultural 
drainage ditches



▪ 88% increase in the 
number of livestock in the 
watershed from 2002 to 
2017

▪ 5100 metric tons of 
manure phosphorus 
generated in 2017



Draft TMDL at xxi, 107



Ohio: 
▪ Nonpoint Sources: 61% load allocation -

voluntary

▪ Point Sources: 12% wasteload
allocation - enforceable

Indiana:
▪ 5% “boundary condition” – voluntary

Michigan
▪ 20% “boundary condition” – voluntary



Concerned Area Residents for the Env't v. Southview Farm, 34 F.3d 
114 (2nd Cir. 1994) (spreading a CAFO’s liquid manure on 
land is a point source under the CWA)

Community Association for Restoration of  the Environment v. Henry 
Bosma Dairy, 65 F. Supp. 2d 1129 (E.D. Wash. 1999) (wastes 
removed from CAFO lagoons and spread on land is subject 
to NPDES permitting)

Maple Leaf  Farms, Inc. v. State Dep't of  Natural Res., 247 Wis. 2d 
96 (Wis. App. 2001) (NPDES permit applies to CAFO’s land-
spreading operations)



EPA 2003 Rule

• All CAFOs presumed to have “a potential to discharge” from 
production and land application areas

• CAFOs could request a “no potential to discharge 
determination” from EPA

• Failure to apply for a permit was a separate violation from 
discharging without a permit

• Discharges from land application areas were point source 
discharges unless land application done in accordance with a 
nutrient management plan (NMP) 

• But NMP was not reviewed or approved by EPA and not 
made available to the public



Waterkeeper Alliance, Inc. v. Environmental 
Protection Agency, 399 F.3d 486 (2d Cir. 2005)

• No duty to apply for permit based on CAFO’s 
“potential to discharge” — only actual discharges

• Runoff  from CAFO’s land application area does 
not have to be “collected” or “channelized” to be 
regulated because a CAFO is a point source

• Land application discharge can be regulated or
exempt depending on the cause:

• Regulated discharge = runoff  from over-
saturation of  waste

• Exempt discharge = runoff  due to rain



EPA’s 2008 Rule:

• CAFOs that discharge or “propose to discharge” must 
apply for NPDES permit – failure to apply is a violation

• A CAFO “proposes to discharge” if  based on an objective 
assessment of  the CAFO’s design, construction, operation, 
and maintenance, the CAFO will discharge from its 
production area or land application area 

• CAFOs that do not discharge or propose to discharge may 
submit a no discharge certification to meet their “duty to 
apply” 



National Pork Producers Council v. 
U.S. EPA, 635 F.3d 738 (5th Cir. 2011)

• EPA cannot impose a duty to apply on a 
CAFO that “proposes to discharge” or on any 
CAFO before there is an actual discharge

• EPA cannot impose separate liability for the 
“failure to apply” for a permit

• CAFOs with NPDES permits must have site-
specific NMPs as enforceable part of  permit 



States in 
Maumee 
Watershed

Total CAFOs CAFOs with 
NPDES Permits

Indiana 862 0

Michigan 282 268

Ohio 257 30

CAFOs in the US 21,465 6,629



Indiana’s “CFO Approval”

Regardless of  size, type or number of  animals, CFOs and CAFOs (along 
with manure pits and lagoons) can be:

• built in karst terrain and other sensitive areas

• located 100 feet from water wells

• 300 feet from surface waters, drainage inlets, sinkholes 

• 1,000 feet from a public water supply or intake structure 



Secret 
Record 
Keeping . . .

• Land application records are kept by the 
CFO/CAFO owner – not available to 
the public

• IDEM required to conduct announced 
inspections once every five years

So… no meaningful mechanism for 
transparency, public accountability, or 
enforcement
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