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The CLEAN Water Act HAS TWO 
DIFFERENT  PERMIT PROGRAMS. The 
Supreme Court Likes One, But NOT THE 
Other.
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Section 402’s Web:
What does

Section 402

STOP?

http://clipart-library.com/clipart/kcMnoEjXi.htm


Section 404’s Web
What does

Section 404

STOP?



The CWA’s 50+ Years at the Supreme Court
1972-1981 1982-1991 1992-2001 2002-2011 2012-2023 TOTAL

NPDES 
Decisions 6 3 2 3

3:
Decker; LA 

County; County of 
Maui

17

Section 404 
Decisions 0 1:

Riverside 
Bayview

1:
SWANCC

3:
Borden Ranch; 

Rapanos; 
Coeur Alaska

3:
Sackett I; Hawkes; 

Sackett II
8

Decisions on 
Other Stuff 7 3 3 2

1:
Where to 

challenge WOTUS 

rules

16



WOTUs DECISIONS Come from Section 404:

The Supreme Court’s 
Interpretations of 

“Waters of the 
United StateS”

SWANCC : 5-4
No isolated waters on the basis 
of the Migratory Bird Rule.

Riverside Bayview : 9-0
Wetlands adjacent to traditionally 
navigable waters are jurisdictional.

Rapanos : 4-1-4
Pick your test for non-traditionally 
navigable waters: direct surface 
water connection to TNW, 
significant nexus, or either/or.



2006: The Rapanos Split
Justice Scalia’s 

plurality: 
Wetlands are 
covered when 

they have a direct 
surface water 
connection to 

relatively 
permanent 
“waters.”

NO federal 
Courts of 
Appeals 

followed ONLY 
the plurality.

Justice 
Kennedy:

Waters are covered 
when they have a 
significant nexus 
to traditionally 

navigable waters 
such that pollution 

can affect those 
waters.

ALL Courts of 
Appeals used 
this test (7th, 

9th & 11th used 
ONLY this).

Justice 
Stevens’ 
dissent: 

The test should be 
broader but we 
accept both the 
plurality’s and 

Justice Kennedy’s.

1st, 3rd, 8th

Circuits 
accepted both; 
4th, 5th, and 6th

probably do.



Sackett v. EPA :
Once More into the
Breach . . . 
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Priest Lake, Idaho



Priest

Lake



From The Ninth Circuit 
Opinion



NOTE THE Ninth Circuit’s Actual Significant 
Nexus Analysis:

(1) The wetlands were adjacent to an 
unnamed stream 30 feet away and on 
the other side of a road,
(2) That is tributary to Kalispell Creek,
(3) Which flows into Priest Lake, a 
traditional navigable water.

(4) The Sacketts’ wetlands are part of 
one of the 5 largest complexes along 
the 62-mile-long shoreline.
(5) These wetlands, in combination, 
significantly affect the integrity and 
water quality of Priest Lake. 

The District court relied more simply on a 
direct, if subsurface, connection.



The CERTIORARI  Question in 
Sackett v. EPA :

Whether the Ninth Circuit 
set forth the proper test for 

determining whether 
wetlands is [sic] “waters of 

the United States” under 
the Clean Water Act, 33 

U.S.C. § 1362(7).



Four Opinions 
in Sackett

Justice 

Alito for 

the 

Court:

Justices 

Alito, 

Roberts, 

Thomas, 

Gorsuch 

& Barrett

Justice Thomas’s 

concurrence

(with Justice 

Gorsuch):

Commerce Clause

Justice 

Kagan’s 

concurrence

(with Justices 

Sotomayor & 

Jackson)

Justice 

Kavanaugh’s 

concurrence

(with Justices 

Kagan, 

Sotomayor & 

Jackson)



BUT: COUNTY OF 
MAUI

03
County of Maui’s Wastewater 

Treatment Facility
Photograph courtesy of Warren 

Gretz/National Renewable Energy 

Laboratory

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&ved=2ahUKEwipqu6as9blAhVWqJ4KHSU8C9wQjRx6BAgBEAQ&url=https%3A%2F%2Fwww.eenews.net%2Fstories%2F1060121405&psig=AOvVaw00wIDGArtP7Bln7_RWvVny&ust=1573157637623941


April 23, 2020: The 
Functional Equivalence Test

“We hold that the statute requires a
permit when there is a direct discharge
from a point source into navigable waters
or when there is the functional equivalent
of a direct discharge. . . .That is, an
addition falls within the statutory
requirement that it be ‘from any point
source’ when a point source directly
deposits pollutants into navigable waters,
or when the discharge reaches the same
result through roughly similar means.”



Consider the AUGUST 2023 FINAL WOTUS RULE:
Traditional “navigable Waters” 

& UNCONTESTESTED Waters
Anything Else COVERED BY SACKETT 

(e.g., RELATIVELY PERMANENT)

Territorial Sea Commerce IMPOUNDMENTS TRIBUTARIES

NOT Waste Treatment systems, Prior Converted Cropland, ditches, irrigated dry 
land, artificial lakes & ponds, Artificial Ornamental Waters, Swimming pools, 

construction pits, erosional feature

Ebb & FLOW INTERSTATE WETLANDS w/ 
Continuous surface 

connection 

INTRASTATE w/ 
Continuous surface 

connection 



Now Consider Sackett + Maui County

DISCHARGES INTO 
traditional 

Navigable Waters
Ocean, territorial 
sea, commerce, 

ebb & flow, 
interstate

DISCHARGES INTO 
Directly Adjacent 

Waters
Relatively permanent 
waters with a direct 

surface water 
connection to TNW.

Functionally 
Equivalent 
Discharges

Discharges—probably 
mostly Section 402 

discharges—that are the 
functional equivalent of 

discharging into WOTUS.

=



In Other words:

. . . about what the 
pollutants went INTO,

. . . about where they end 
up.

We NOW care Less . . . And Care MORE . . .
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