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THE MINOR MENACE: THE IMPACT OF THE MICHIGAN 

MENACE STATUTE ON THE JUVENILE JUSTICE 

SYSTEM 

Kelly Kramer* 

INTRODUCTION 

Theo1 was an average fifteen-year-old; he played basketball, hated math, had 
a crush on one of his friends, and played video games any chance he got. But 
teenagers are known for going through a rebellious streak. Like most fifteen-year-
olds, Theo was not exempt from this rite of passage. Except, unlike most teenagers, 
Theo found himself in the back of a cop car at 10:39 p.m. on October 19, 2024. 
Theo was arrested for assault and battery after a physical altercation. 

After appearing in front of the judge and completing a screening, Theo was 
to be detained until his case was heard. Theo spent two weeks in the juvenile 
facility. No one was nice to him, and he felt isolated. Other juveniles in the 
detention center bullied Theo, and he was tired of it. He finally snapped and started 
destroying the day room he was in. Staff came and gained physical control over 
Theo. Theo was placed in pod seclusion while the staff got a handle on things. In 
pod seclusion, Theo continued to lash out by throwing things, a typical teenager 
tantrum—a boiling over of complex emotions. Theo became hostile to the staff 
and refused to be controlled or touched. The facility supervisor contacted the 
prosecutor handling Theo’s case, requesting assistance to file a motion to remove 
Theo from the facility because he “cannot be safely detained.” The motion was put 
on the docket for the following day. 

In the blink of an eye, Theo was transported to an adult facility after being 
deemed a menace by the court. However, the only way for Theo to be held at the 
new facility is for him to be sight and sound separated from adult offenders. The 
local adult facility, however, was not intended to house juveniles in this manner. 
The only way for the facility to comply is to hold Theo in isolation. Theo booked 
himself a fast-track ticket to a thirty-day stay in solitary confinement. 
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 1. This is a fictional narrative meant to simulate the experience of juveniles arrested in 
Michigan. There is currently no case that would otherwise demonstrate this progression. 
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While Theo may be fictional, the story is real for Michigan’s juveniles. In 
Michigan, a juvenile as young as fifteen can be held in an adult county jail without 
being transferred or waived into the adult justice system. Under the MCL 
712A.16(1) (Menace Statute),2 any juvenile fifteen years old or older “whose 
habits or conduct are considered a menace to other juveniles, or who may not 
otherwise be safely detained” may be held in an adult detention facility.3 The 
Menace Statute is ambiguous and does not align with the juvenile justice system’s 
goals. Michigan’s juvenile justice system aims to ensure “rehabilitation 
opportunities in a safe, supportive, and respectful environment that honors the 
youth and family voice.”4 The Menace Statute allows juveniles to be held in adult 
facilities, where the opportunity to rehabilitate in an environment that respects the 
youth is dashed.5 The Menace Statute sits like a wolf in sheep’s clothing, promising 
to protect juveniles while locking them in cages. It is ripe for abuse as its overly 
broad and vague language allows for significant and arbitrary judicial discretion; 
therefore, it must be rewritten. If the Menace Statute is not rewritten to fix the 
glaring incompatibility with the juvenile justice system, juveniles will be harmed 
as a result. 

This Comment is a deep analysis of the Menace Statute. Section I will 
provide a brief overview of the juvenile justice system, including key cases and 
the process by which a juvenile case moves through the Michigan juvenile justice 
system. This is intended to add important context regarding the system and 
important case law necessary for understanding the Menace Statute. In Section II, 
there will be a complete dissection of the Menace Statute. Primarily, this section 
focuses on interpreting the meaning of menace and the applicability of the Menace 
Statute. Section III will discuss how the interpretation of the Menace Statute is 
incompatible with the juvenile justice system. This will cover how the Menace 
Statute conflicts with federal funding statutes. Further, in Section III, the 
consequences and issues with the Menace Statute will be covered in detail. Finally, 
Section IV outlines the necessary changes to the Menace Statute to prevent undue 
harm to juveniles. 

I. AN OVERVIEW OF THE JUVENILE JUSTICE SYSTEM 

A. Key Juvenile Justice Cases 

Courts did not previously recognize any difference between juveniles and 
adults. Until the Federal Juvenile Delinquency Act of 1938,6 juveniles over seven7 

 

 2. MICH. COMP. LAWS ANN. § 712A.16(1) (West 2025). 

 3. Id. 

 4. Juvenile Justice, MICH. DEP’T OF HEALTH AND HUM. SERVS., https://www.michigan.gov/
mdhhs/adult-child-serv/juvenilejustice (last visited Dec. 18, 2025). 

 5. § 712A.16(1). 

 6. Juvenile Delinquency Act, 18 U.S.C. § 5031-43 (1938). 

 7. Allen v. United States, 150 U.S. 551, 558 (1893) (explaining children under seven years old 
were considered infants and presumed incapable of committing crimes). 
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and adult offenders were subject to prosecution in the same manner.8 Once juvenile 
prosecutions were handled separately, issues arose regarding the proper procedures 
to follow. 

In Kent v. United States, the United States Supreme Court held waiving a 
juvenile into adult court without a hearing violated the Due Process Clause.9 In 
Kent, sixteen-year-old Kent’s fingerprints were found at the scene of a recent home 
invasion and rape.10 The police took Kent into custody, where he subsequently 
confessed to his crimes.11 Kent was then detained without an arraignment for 
approximately one week.12 Counsel for Kent filed several motions regarding the 
juvenile court’s jurisdiction and access to Kent’s files during this time.13 Without 
a hearing on the motions, or consulting with Kent, Kent’s parents, or counsel, the 
juvenile court entered an order waiving its jurisdiction over Kent.14 

The Supreme Court noted that juveniles are not automatically granted the 
same criminal rights as adults because juvenile proceedings are considered civil 
proceedings.15 The Supreme Court then appropriately limited its scope to deal with 
the only applicable claim of a due process violation.16 The Court found, under the 
Due Process Clause, juveniles are entitled to an opportunity for a hearing with 
counsel present before an order waiving jurisdiction may be entered.17 The 
Supreme Court clarified juveniles are not entitled to a hearing that conforms with 
any criminal or administrative hearing; instead, it must meet the requirements of 
due process and fair treatment.18 

In In re Gault, the United States Supreme Court established many procedural 
safeguards that apply to adult criminal proceedings now apply to juvenile 
proceedings.19 Gault, the sixteen-year-old defendant in the case, was arrested for 
allegedly making lewd phone calls to a neighbor.20 Gault was taken into custody 
without the authorities notifying his parents; and when Ms. Gault went to pick up 
her son, the probation officers refused to release him.21 Further, Gault was not 
informed about the charges against him.22 At the hearing for the charges, no 
witnesses were called, there was no record or sworn testimony, and the 
complainant was absent.23 The judge, after another hearing at which the 

 

 8. United States v. Allen, 574 F.2d 435, 437 (8th Cir. 1978). 

 9. Kent v. United States, 383 U.S. 541, 562-65 (1966); see U.S. CONST. amend. V. 

 10. Kent, 383 U.S. at 543. 

 11. Id. at 544. 

 12. Id. at 544-45. 

 13. Id. at 545-46. 

 14. Id. at 546. 

 15. Id. at 555. 

 16. Id. 

 17. Id. at 561. 

 18. Id. at 562. 

 19. In re Gault, 387 U.S. 1 (1967). 

 20. Id. at 4. 

 21. Id. at 5. 

 22. Id. 

 23. Id. 
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complainant was again noticeably absent, committed Gault as a juvenile delinquent 
to a detention center.24 

The Supreme Court found juveniles have the right to receive notice of 
charges against them, to have legal counsel, to confront and cross-examine 
witnesses, and to be protected against self-incrimination.25 The Court noted that 
while informality is essential in juvenile proceedings, it cannot be so informal as 
to harm the juvenile.26 The Court elaborated, 

[w]hile due process requirements will, in some instances, introduce a degree of order 

and regularity to Juvenile Court proceedings to determine delinquency, and in 

contested cases will introduce some elements of the adversary system, nothing will 

require that the conception of the kindly juvenile judge be replaced by its opposite.27 

Other protections to the juvenile justice system have become solidified into 
case law through decisions like Miller v. Alabama.28 In Miller, the Supreme Court 
decided mandatory life without parole for juveniles violated the Eighth 
Amendment.29 The Miller Court determined juveniles “are less deserving of the 
most severe punishments” because of the inherent characteristics of youth.30 The 
Miller Court affirmed three primary characteristics of youth, which justify why 
juveniles are less deserving of the most severe punishments.31 The first difference 
is juveniles have a “lack of maturity and an underdeveloped sense of 
responsibility.”32 Second, children “are more vulnerable…to negative influences 
and outside pressures” and “have limited control over their environment.”33 
Finally, a child’s character is not as developed, their traits are “less fixed,” and 
their actions are less likely to be “evidence of irretrievabl[e] deprav[ity].”34 
Further, the Miller Court found that a judge or a jury must consider the mitigating 
factors of youth before imposing the harshest punishment.35 Therefore, the 
Supreme Court held mandatory life without parole for juveniles did violate the 
Eighth Amendment provision against cruel and unusual punishment.36 

These cases blazed the trail for how juveniles are treated in the criminal 
justice system. They reshaped how courts treat and evaluate juveniles. These cases 
set a precedent and are often cited repeatedly when a case involves a juvenile. For 
example, the mitigating factors of youth, as discussed in Miller, are consistently 

 

 24. Id. at 7-8. 

 25. Id. at 33, 41, 57. 

 26. Id. at 26-27. 

 27. Id. at 27. 

 28. See generally Miller v. Alabama, 567 U.S. 460, 489 (2012) (holding mandatory life without 
parole for juveniles unconstitutional). 

 29. Id. 

 30. Id. at 471 (quoting Graham v. Florida, 560 U.S. 48, 68 (2010)). 

 31. See id. 

 32. Id. (quoting Roper v. Simmons, 543 U.S. 551, 569 (2005)). 

 33. Id. (quoting Roper, 543 U.S. at 569). 

 34. Id. (quoting Roper, 543 U.S. at 570). 

 35. Id. at 489. 

 36. Id. 
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applied in Michigan cases.37 These cases are crucial to the Michigan juvenile 
system and the interpretation of the Menace Statute. When interpreting the Menace 
Statute, it is essential to consider cases that determine how juveniles are treated 
within the adult criminal justice system. Although juveniles subject to the Menace 
Statute are in the juvenile justice system, rather than the adult criminal system, the 
two systems operate in parallel. If factors of youth are to be considered in criminal 
prosecutions of youth, then they should similarly be considered when a child faces 
time in an adult detention facility. The mitigating factors of youth do not disappear 
solely because the juvenile is in a parallel justice system. Therefore, these cases 
and their holdings should be considered when evaluating the Menace Statute. 

B. Traversing the Michigan Juvenile System 

1. The Progression of a Case Through the Juvenile System 

Before proceeding, it is essential to discuss a few key aspects of Michigan’s 
juvenile justice system. While there is no official order, it may be helpful to 
consider the juvenile system as consisting of two main phases. The first is the “pre-
disposition” phase, which encompasses everything from the preliminary hearing 
to the disposition, akin to a sentencing hearing for adult offenders. Phase two is 
the “post-disposition” phase, which includes disposition and continues until the 
completion of the sentence. 

Juveniles can be arrested without a court order if they violate a law or 
ordinance, or if they commit a status offense.38 Post-arrest, officers will likely take 
the juvenile to the family division of the local circuit court and file a delinquency 
petition.39 Officers should notify the parents immediately after the juvenile is taken 
into custody.40 Next, the juvenile can be (1) released into the custody of their parent 
or guardian or (2) confined in a facility until their court proceeding.41 The outcome 
is based on various factors, including the severity of the alleged crime and prior 
encounters with law enforcement.42 

A preliminary hearing should occur within twenty-four hours of the arrest, 
unless it falls on a holiday or weekend.43 At the preliminary hearing, the court will 
review the case and decide whether to dismiss it, refer the juvenile to counseling, 
or place the juvenile on the consent or formal calendar.44 This is primarily where 
the juvenile system diverges from the adult system. The consent calendar is an 
informal way of dealing with juveniles, in which the court creates a case plan 

 

 37. Id. at 471; see, e.g., People v. Boykin, 987 N.W.2d 58, 61 (Mich. 2022) (holding trial courts 
must consider a juvenile’s youth to be a mitigating factor when sentencing them to term-of-years 
sentences under MICH. COMP. LAWS ANN. § 769.25). 

 38. Navigating the Juvenile Justice System, ASS’N FOR CHILDS.’ MENTAL HEALTH, https://
www.acmh-mi.org/get-help/navigating/the-juvenile-justice-system/ (last visited Dec. 18, 2025). 

 39. MICH. COMP. LAWS ANN. § 764.27 (West 2025). 

 40. Navigating the Juvenile Justice System, supra note 38. 

 41. Id. 

 42. Id. 

 43. Id. 

 44. Id. 
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outlining the services the juveniles must participate in.45 After the juvenile 
completes said services, their case will be closed.46 This is like informal probation 
for juveniles before formal action is taken on their case. A juvenile’s case can be 
moved from the consent calendar to the formal calendar at any point.47 The formal 
calendar is most like criminal proceedings in an adult trial.48 Cases may also be 
“diverted,” in which the juvenile faces more community-based requirements, such 
as writing apology letters or performing community service.49 

If a juvenile’s case is not diverted, dismissed, or placed on the consent 
calendar, it is placed on the formal calendar.50 Being on the formal calendar means 
formal proceedings will occur similar to those of a criminal trial.51 At this point, a 
juvenile can invoke the rights granted by the Kent52 and Gault53 cases, such as the 
right to an attorney, the right to confront witnesses, and the right against self-
incrimination. If a juvenile is found guilty after a trial or admits guilt, the court will 
set a date for disposition.54 At disposition, the court may order the juvenile to be 
on probation, undergo counseling, perform community service, pay restitution, or 
be placed in confinement.55 

2. Emphasis on the Rehabilitation of Juveniles 

Michigan case law reveals a continued emphasis on the rehabilitation of 
juveniles. In In re Diehl, the Michigan Court of Appeals upheld a trial court’s order 
to unauthorize the respondent’s second and third petitions and remove them from 
the adjudicative process.56 In Diehl, a juvenile had three separate petitions against 
him, two for domestic violence and one for committing larceny in a building.57 The 
trial court found, because no additional services could be provided to the juvenile, 
it was in the juvenile’s best interest for the other petitions to be unauthorized.58 
The Diehl court found that the trial court did not abuse its discretion because it 
followed the proper procedures, including notifying the prosecution.59 

The Diehl court also referenced MCL 712A.1(3), the introduction to the 
chapter containing the Menace Statute, stating “the purpose of juvenile-justice 
procedure is not to punish the offender, but to ensure that the juvenile receives the 
care, guidance, and control necessary to serve his or her welfare as well as to ensure 

 

 45. Id. 

 46. Id. 

 47. Id. 

 48. Id. 

 49. Id. 

 50. Id. 

 51. Id. 

 52. Kent v. United States, 383 U.S. 541, 561 (1966). 

 53. In re Gault, 387 U.S. 1, 33, 41, 57 (1967). 

 54. Navigating the Juvenile Justice System, supra note 38. 

 55. Id. 

 56. In re Diehl, 944 N.W.2d 180, 198 (Mich. Ct. App. 2019). 

 57. Id. at 184, 186. 

 58. Id. at 192. 

 59. Id. at 193. 
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the best interests of the state.”60 The court finished its reasoning by stating the 
juvenile justice system places an “emphasis on rehabilitation rather than 
retribution.”61 

The Michigan Supreme Court emphasized the importance of considering the 
mitigating factors of youth when it held juveniles constitutionally different from 
adults for sentencing purposes.62 In People v. Parks, the court found the Michigan 
Constitution offered more protection against cruel and unusual punishment when 
adjudicating juveniles.63 Parks resulted from an appeal from an eighteen-year-
old’s life without parole sentence.64 Parks and his older cousin shot and killed a 
man in a convenience store parking lot.65 However, the prosecutor never accused 
Parks of shooting the victim.66 Parks was convicted of first-degree murder under 
the aider and abettor theory.67 

Since Parks was eighteen at the time of the crime, the court had to determine 
if juvenile protections in sentencing extended to eighteen-year-olds facing 
mandatory life without parole.68 The Parks court found consideration of the 
attributes of youth during the sentencing of eighteen-year-olds is required to 
comply with the “evolving standards of decency that mark the progress of a 
maturing society.”69 Thus, the court expanded Miller’s protection of juveniles to 
include eighteen-year-olds and required the consideration of youth-related 
attributes in sentencing.70 Recently, the Michigan Supreme Court extended the 
Parks holding to apply to individuals nineteen and twenty years of age.71 

II. THE MICHIGAN MENACE STATUTE IS AMBIGUOUS 

Generally, juveniles in Michigan may not be confined to adult detention 
facilities.72 However, the Menace Statute states: 

[i]f a juvenile who is less than 18 years of age is taken into custody or detained, the 

juvenile must not be confined in a police station, prison, jail, lock-up, or reformatory 

or transported with, or compelled or permitted to associate or mingle with, criminal 

or dissolute persons. Except as otherwise provided in section 15 of this chapter, the 

court may order a juvenile 15 years of age or older whose habits or conduct are 

considered a menace to other juveniles or who may not otherwise be safely detained, 

placed in a jail or other place of detention for adults, but in a room or ward separate 

 

 60. Id. at 192; MICH. COMP. LAWS ANN. § 712A.1(3) (West 2025). 

 61. Diehl, 944 N.W.2d at 190 (quoting In re Lee, 761 N.W.2d 432, 438 (Mich. Ct. App. 2009)). 

 62. See People v. Parks, 987 N.W.2d 161, 166 (Mich. 2022). 

 63. Id. at 183. 

 64. Id. at 164. 

 65. Id. at 165. 

 66. Id. 

 67. Id. 

 68. Id. at 165-66. 

 69. Id. at 171 (quoting People v. Lorentzen, 194 N.W.2d 827, 832 (Mich. 1972)). 

 70. Id. at 169. 

 71. People v. Taylor, 2025 WL 1085247, at *1 (Mich. 2025). 

 72. MICH. COMP. LAWS ANN. § 712A.16(1) (West 2025). 
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from adults and for not more than 30 days, unless longer detention is necessary for 

the service of process.73 

The Menace Statute is short. At first glance, it appears almost eerily simple to 
apply; however, upon closer inspection, several issues become apparent. For 
example, what does it take to be considered a menace? Does it have to be directed 
at other juveniles? At what stage of juvenile proceedings can it be used? The 
Menace Statute emphasizes the juvenile being a menace to other juveniles. The 
type of conduct that constitutes being a menace is unclear and undefined under the 
Menace Statute. Nor does the Menace Statute provide any standard, subjective or 
otherwise, to help determine when a juvenile’s conduct becomes a menace to other 
juveniles. 

A. There Is Limited Guidance on How to Interpret the Menace Statue 

The Menace Statute leaves readers with questions its own text cannot answer. 
If a statute is vague and there is no clarity in the statute itself, clarity can be found 
in case law, policy, legislative hearings, and intent; however, if those means offer 
no clarity, a statute should be evaluated in accordance with the rules of 
interpretation. The Menace Statute has no cases interpreting it. It does appear in a 
few cases but is mentioned only in passing. 

For example, People v. Williams only mentions MCL 712A.16 once.74 In 
Williams, a fifteen-year-old was charged with first-degree felony murder, allegedly 
committed during an armed robbery.75 The juvenile moved to suppress statements 
he made post-arrest under the theory that the statements were involuntary.76 The 
trial court determined, during a Walker hearing,77 the statements were involuntarily 
made.78 The trial court thus suppressed the use of those inculpatory statements.79 

The Williams court upheld the trial court’s rulings.80 One of the primary 
reasons the Williams court upheld the verdict was because they found the officers 
did not comply with the procedural safeguards for juveniles.81 In particular, the 
officers did not immediately take the defendant before the probate court.82 This is 
where the reference to the Menace Statute appears.83 The Williams court cites the 
Menace Statute to explain that a child under seventeen shall not be confined in any 

 

 73. Id. 

 74. People v. Williams, 415 N.W.2d 301, 304-05 (Mich. Ct. App. 1987). 

 75. Id. at 302. 

 76. Id. 

 77. Id. at 303; People v. Ray, 430 N.W.2d 626, 629-30 (Mich. 1988). See generally People v. 
Walker, 132 N.W.2d 87 (Mich. 1965) (establishing a Walker hearing as one that determines the 
voluntariness of a defendant’s confession). 

 78. Williams, 415 N.W.2d at 303. 

 79. Id. 

 80. Id. at 306. 

 81. Id. at 305. 

 82. See id. (explaining that probate courts have original jurisdiction in cases of juvenile 
delinquents); see MICH. CONST. art. VI, § 15 (amended 1963). 

 83. Williams, 415 N.W.2d at 304-05. 
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police station, prison, jail, lockup, or reformatory.84 The Williams court did not 
mention the clause of the statute at issue, nor did it offer any interpretation of it.85 

While no cases directly interpret the meaning of the Menace Statute, In re 
McLaughlin, a court of appeals order, sheds light on the application of the Menace 
Statute.86 Here, the court of appeals granted immediate consideration of an appeal, 
and on the court’s own motion, the appeal was further expedited.87 In this order, 
the dissent explains that the juvenile was in a juvenile detention facility; however, 
a few “disruptions” created by the juvenile led to the invocation of the Menace 
Statute.88 After a hearing, the juvenile was moved to an adult detention facility.89 
The dissenting judge noted they would have preemptively reversed the trial court’s 
continued placement of the juvenile at the adult facility.90 The dissent elaborated 
that at the time of the order, the juvenile had been in the adult facility for forty-
nine days, past the thirty-day statutory maximum, and no authority supported his 
detention in the adult facility.91 Furthermore, the dissent supported its conclusion 
that the juvenile should be released by finding that the juvenile was held longer 
than any sentence they would have received if tried as an adult.92 No opinion was 
issued in this case, as the juvenile withdrew the appeal.93 The dissent did not further 
attempt to define the Menace Statute. However, this dicta helps exemplify the need 
for further interpretation. The order demonstrates that although the Menace Statute 
appears facially clear, its application is more complex and raises additional issues, 
such as holding juveniles past the statutory maximum period. 

There is no case law around similar statutes and court rules. MCL 
764.27A(2), an almost identical statute, allows juveniles to be held in jail or other 
places of adult detention.94 This statute varies from the Menace Statute because it 
only applies to juveniles who have been moved or waived into the adult criminal 
justice system.95 Under Michigan law, “juvenile proceedings are not considered to 
be criminal prosecutions,”96 and the Menace Statute only applies to juvenile 

 

 84. Id. at 304; MICH. COMP. LAWS ANN. § 712A.16; see also People v. Jordan, 386 N.W.2d 594, 
597 (Mich. Ct. App. 1986) (referring to MCL § 712A.16(1) only to explain a child under seventeen 
shall not be confined in any police station, prison, jail, lockup, or reformatory). 

 85. Williams, 415 N.W.2d at 304. 

 86. In re McLaughlin, No. 371206 (Mich. Ct. App. July 10, 2024), https://www.courts.michigan.
gov/49dacf/siteassets/case-documents/uploads/coa/public/orders/2024/371206_25_01.pdf. 

 87. Id. (Jansen, J., dissenting). 

 88. Id. 

 89. See id. 

 90. Id. 

 91. Id. 

 92. Id. 

 93. See In re McLaughlin, No. 371206 (Mich. Ct. App. Aug. 20, 2024), https://www.courts.mic
higan.gov/49dad0/siteassets/case-documents/uploads/coa/public/orders/2024/371206_32_01.pdf 
(granting appellant’s motion to withdraw the appeal). 

 94. MICH. COMP. LAWS ANN. § 764.27A(2) (West 2025). 

 95. Id. 

 96. In re Kerr, 917 N.W.2d 408, 412 (Mich. Ct. App. 2018) (quoting In re McDaniel, 465 
N.W.2d 51, 52 (Mich. Ct. App. 1991)). 
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proceedings.97 The most notable difference in the phrasing is that it lacks the thirty-
day maximum required in the Menace Statute.98 Although different, MCL 
764.27A(2) would be helpful in interpreting the Menace Statute; however, there is 
no case law interpreting this statute either. 

Also, the Michigan Court Rules provide procedures for when a juvenile is in 
the adult criminal system on how to remove a “menacing juvenile.”99 Under 
Michigan Court Rule 6.909(b)(2), upon motion by the prosecutor or the super-
intendent of the juvenile facility, a court may order a juvenile be moved to an adult 
facility.100 It also states that the juvenile must be a menace to other juveniles or 
otherwise not safely detained.101 The language mimics the language of the Menace 
Statute, but again, there are no further definitions or case law from this rule. 
Therefore, other statutes and regulations that mirror the Menace Statute do not 
offer additional interpretive aid. Considering the lack of definitive language in 
interpreting the Menace Statute or similar statutes, the only tool left for clarif-
ication are the rules of interpretation. 

B. Interpretation of the Michigan Menace Statute 

Statutory interpretation begins with examining the plain language of the 
statute.102 If the statute’s language is unambiguous, no further construction is 
needed.103 Most of the Menace Statute is unambiguous; however, “menace to other 
juveniles” and exceptions on the time limit are not. These terms raise further 
questions about definitions, tests, and limitations not included in the statute, and 
further interpretation is necessary. 

1. Pre-Disposition Use 

The text of the Menace Statute does not plainly limit when it can be used 
during the juvenile process. The issue then becomes when the Menace Statute can 
be invoked. Recall the two main phases of the juvenile system as discussed in Part 
I: pre-disposition and post-disposition.104 However, a few things should be 
considered when attempting to interpret the Menace Statute’s applicability. 

 

 97. See MICH. COMP. LAWS ANN. § 712A.1(2) (showing that since juvenile proceedings are not 
criminal proceedings, they are not guaranteed all of the constitutional protections otherwise given to 
criminal defendants). See generally In re Gault, 387 U.S. 1 (1967) (establishing that juveniles have 
the right to receive notice of charges against them, to have legal counsel, to confront and cross-
examine witnesses, and to be protected against self-incrimination). 

 98. Contrast § 764.27A(2) (failing to establish a time limit for confinement), with § 712A.16(1) 
(establishing a thirty-day maximum confinement). 

 99. MCR 6.909(b). 

 100. Id. 

 101. Id. 

 102. Bank of Am., NA v. First Am. Title Ins. Co., 878 N.W.2d 816, 821 (Mich. 2016). 

 103. Nastal v. Henderson & Assocs. Investigations, Inc., 691 N.W.2d 1, 5 (Mich. 2005). 

 104. See discussion, supra Section I.B.1. 
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When interpreting statutes, the task is to “discern and give effect to the 
Legislature’s intent as expressed in the words of the statute.”105 The legislative 
chapter governing juveniles, the same one containing the Menace Statute, states it 
“shall be liberally construed so that each juvenile coming within the court’s juris-
diction receives the care, guidance, and control, preferably in his or her own home, 
conducive to the juvenile’s welfare and the best interest of the state.”106 
Additionally, the Menace Statute is intended to protect juveniles from others or 
themselves by removing the “menacing juvenile.”107 The Menace Statute attempts 
to protect juveniles placed in adult facilities as it limits detention at the adult 
facility to thirty days; however, as discussed in McLaughlin,108 it fails to do this. 
Nonetheless, to give effect to the legislature’s intent, any interpretation of the 
Menace Statute should, when possible, align with the protection of juveniles. 

The Menace Statute specifically created a limited exception to the thirty-day 
rule for the service of process.109 Service of process is the delivery “of a writ, 
summons, or other legal process, pleading, or notice to a litigant or other party 
interested in litigation.”110 The exception, therefore, allows the juvenile to be held 
in the adult facility longer to allow them to be served with the proper court paper-
work.111 The Menace Statute can then clearly be used before the juvenile is 
sentenced, also known as pre-disposition, because the service of process is 
generally limited to the start of the juvenile proceeding.112 Service of process is 
possible before any juvenile proceeding,113 extending the time frame in which the 
Menace Statute could be invoked. This exception raises questions about whether 
the Menace Statute can only be invoked when service of process is possible. 

2. Post-Disposition Use 

If the Menace Statute is interpreted as being limited by the service of process 
exception, it would only allow the Statute to be used pre-disposition.114 This is 
because there is almost no need for service of process post-disposition. This interp-
retation would mean after a juvenile is sentenced to confinement at a juvenile 
detention center, they would not be subject to transfer to an adult facility under the 
Menace Statute. If the service of process clause does not limit the Menace Statute, 
it could be used throughout the juvenile’s time in confinement. Hence, it is vital to 
determine whether the service exception limits the Menace Statute’s use. 

 

 105. Pohutski v. City of Allen Park, 641 N.W.2d 219, 226 (Mich. 2002). 

 106. MICH. COMP. LAWS ANN. § 712A.1(3) (West 2025). 

 107. See § 712A.16(1). 

 108. See In re McLaughlin, No. 371206 (Mich. Ct. App. July 10, 2024) (stating that the juvenile 
had been in the adult detention facility for forty-nine days). 

 109. MICH. COMP. LAWS ANN. § 712A.16(1). 

 110. Service, BLACK’S LAW DICTIONARY (11th ed. 2019). 

 111. MICH. COMP. LAWS ANN. § 712A.16(1). 

 112. MCR 3.920(B)(1). 

 113. Id. 3.920(G). 

 114. Processing a Juvenile Case, MUSKEGON CNTY., https://www.co.muskegon.mi.us/603/Proc
essing-a-Juvenile-Case (last visited Dec. 18, 2025). 
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The service exception of the Menace Statute should not be read to limit the 
statute’s use. Evaluating the Menace Statute in terms of legislative intent favors its 
use both pre- and post-disposition. The legislature’s underlying concerns are 
clearly reflected in its wording. The Menace Statute only regulates behavior 
considered a menace to other juveniles or juveniles who could not otherwise be 
safely detained.115 The legislature’s concerns about juveniles being menaces or not 
safely detained are not automatically resolved post-disposition. Whenever 
juveniles are confined together, there is potential for conflict. Nor are juveniles’ 
post-disposition any less deserving of protection from other inmates or themselves. 
Limiting the Statute’s use to only pre-disposition is even less rational when 
considering juveniles are not technically considered “guilty” before disposition. 
Allowing juveniles not even formally found guilty of a crime to be held in an adult 
facility, but not juveniles who have been found guilty, is illogical. Therefore, the 
legislative intent would only be effectuated if the Menace Statute was applied 
throughout a juvenile’s confinement. 

Further, every word of the statute’s text should have a distinctive meaning, 
and any interpretation should avoid redundancy or surplusage.116 Statutes that 
cover “the same subject or share a common purpose are in pari materia and must 
be read together as a whole.”117 The Menace Statute, MCL 712A.15, and MCL 
712A.18 are all statutes that provide requirements and regulations for juveniles and 
counties in multiple types of detention.118 Therefore, they should be read together 
because they share a common purpose. 

MCL 712A.15 is labeled “Detention of child pending hearing; detention 
screening tool; release of child; petition; limitation on custody of child pending 
hearing; detention in secure facility, cell, or other secure area designed to 
incarcerate adults; exception.”119 This section is limited to pre-disposition use. Not 
only does the title suggest this by the references to “pending hearing,” but in 
subsection one it states, “the court may order the juvenile, pending hearing, 
detained in a facility as the court designates.”120 MCL 712A.16, the larger statute 
in which the Menace Statute is couched, is labeled “Detention and [C]are of 
[J]uvenile.”121 MCL 712A.16 does not reference any specific timeline within the 
juvenile proceeding.122 In subsection one, however, it states a juvenile “taken into 
custody or detained” generally cannot be held with “criminal or dissolute 
persons.”123 Therefore, the only requirement is for the juvenile to be confined. 
MCL 712A.18 is related to the post-disposition. Much like the title implies, 
“Orders of disposition; reimbursement; guidelines; restitution; condition of 

 

 115. § 712A.16(1). 

 116. Inter Coop. Council v. Dep’t of Treasury, 668 N.W.2d 181, 185 (Mich. Ct. App. 2003) 
(citing Karpinski v. St. John Hosp., 606 N.W.2d 45, 48 (Mich. Ct. App. 1999)). 

 117. People v. Harper, 739 N.W.2d 523, 536 (Mich. 2007); People v. Washington, 916 N.W.2d 
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 118. See § 712A.16(1); § 712A.15(1); § 712A.18. 

 119. § 712A.15. 
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 121. § 712A.16. 
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 123. § 712A.16(1). 
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probation; revocation or alteration of terms and conditions; community service,” 
the entire section revolves around the disposition of juveniles.124 

When reading the statutes together, it appears intentional that the Menace 
Statute does not have a stated phase limitation like MCL 712A.15 and 712A.18. 
This implies the Menace Statute is not limited by which phase of the system a case 
is in. This idea is furthered by the fact the Menace Statute is also textually 
sandwiched between the other statutes discussing the detention of juveniles.125 
Since section 712A.16 is plainly labeled, and the statute’s text should have a 
distinctive meaning and avoid redundancy, it must be read as available whenever 
a juvenile is in custody or detained. If it is read to be limited only to pre-disposition 
use, it would have been placed under MCL 712A.15, “Detention of child pending 
hearing,”126 to avoid redundancy. As discussed above, the Menace Statute is not 
limited to post-dispositional use because it has a service exception which only 
applies to pre-disposition. The textual and legislative intent interpretations strongly 
support using the Menace Statute both pre- and post-disposition. 

3. Defining “Menace” 

The Menace Statute allows a juvenile fifteen or older to be detained in an 
adult detention facility if their “habits or conduct are considered a menace to other 
juveniles.”127 As provided by the definitions in section 712A.1, a juvenile is “a 
person who is less than 18 years of age who is the subject of a delinquency 
petition.”128 For juveniles to be subjected to the Menace Statute, they must be 
detained or confined; thus, “other juveniles” must mean a person under eighteen 
years old who is detained or confined.129 The other juveniles must also have contact 
with the “menacing juvenile” in the detention facility.130 If there is no contact, it is 
harder to menace other juveniles. Further, where there is no contact, there would 
be no need to remove the juvenile from the current to an adult detention facility. 
To avoid redundancy and give meaning to each word, “other juveniles” is best 
defined as juveniles under eighteen in the same detention facility as the “menacing 
juvenile.” 

One of the many issues with the Menace Statute is there is no case law to 
help define “menace” in the context of juvenile justice; however, both the 
Michigan Court of Appeals and the Michigan Supreme Court did define menace 
in the context of election interference. In People v. Burkman, the defendants 
created and caused robocalls to be disseminated to residents in the Detroit area 
before the 2020 election.131 The robocalls contained false and misleading 
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 128. § 712A.1. 
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statements about mail-in voting, stating that the information collected by mail-in 
voting can be used “by credit card companies to collect outstanding debts.”132 The 
defendants contended that their conduct was not menacing because it did not 
involve a threat of physical assault.133 

The court used the dictionary definition of menace, as the statute did not 
define menace.134 The court of appeals found a “‘[m]enace’ is defined as ‘a show 
of intention to inflict harm’; ‘one that represents a threat’; ‘to make a show of 
intention to harm’; or ‘to represent or pose a threat to.’”135 The court of appeals 
determined the voter-suppression statute did not require a physical component.136 
The defendants subsequently appealed their case to the Michigan Supreme 
Court.137 The Michigan Supreme Court agreed with the court of appeals that the 
definition of menace does not require a physical component.138 However, the 
Supreme Court found the defendants’ conduct was not covered under the definition 
of menace.139 The Court found “menace” requires the victim to reasonably believe 
the speaker will execute a threat, and the defendants’ robocalls implied a third 
party would act.140 

The Menace Statute does not define menace. When a word is not defined by 
a statute, “it is appropriate to consult dictionary definitions to determine the plain 
and ordinary meaning of the word or phrase.”141 Merriam-Webster defines menace 
as “a show of intention to inflict harm” or “one that represents a threat.”142 The 
Law Dictionary defines menace as “[a] threat; the declaration or show of a 
disposition or determination to…illicit an evil or injury upon another.”143 Looking 
at these definitions, it seems clear to be a menace, one only needs to be threatening. 
Hence, it is proper to interpret menacing conduct or behavior as threatening 
conduct or behavior. 

Considering the current meaning of the Menace Statute, juveniles may be 
removed for threatening other juveniles. The Menace Statute does not specify the 
severity of the threat required for a juvenile to qualify as a menace. For example, 
Theo, from the introduction, could draw back his fist and attempt to scare another 
juvenile by acting like he is going to punch the other juvenile. This would be a 
permissible showing of menace to other juveniles under the Menace Statute 

Consequently, this interpretation opens the door to more issues, as no 
definitive test exists for a menace. Theoretically, it would be impossible to create 
a menace test. Threatening behavior is hard to define because what induces fear in 
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one person might not be in another. Any bright-line rule might create application 
issues regarding the Menace Statute because threats and threatening behavior can 
be highly subjective. A bright-line rule that any threatening conduct or behavior is 
enough to qualify as a menace would likely lead to excessive use of the Menace 
Statute. Thus, the exclusion of any clear test could have been intentional. In either 
case, interpreting a menace, and what classifies a juvenile as a menace, is up to 
judicial discretion. The Menace Statute, as it stands based on the rules of 
interpretation, should be read to apply to juveniles whose behavior or conduct is 
found to threaten other detainees under eighteen years of age or to a juvenile who 
can no longer be safely detained. 

III. THE MICHIGAN MENACE STATUTE DOES NOT FIT WITHIN THE GREATER 

JUVENILE JUSTICE SCHEME 

A. Compliance Under the Juvenile Justice and Delinquency Prevention Act 

The Juvenile Justice and Delinquency Prevention Act (JJDPA) was created 
by the United States Congress to support state and local programs to “prevent 
juvenile involvement in delinquent behavior.”144 The JJDPA created restrictions 
preventing juveniles from being detained in adult jails and lock-ups except before 
or after a court hearing, in rural areas, or in unsafe travel conditions.145 The JJDPA 
also created grants for local delinquency prevention programs that comply with 
specific application and planning requirements.146 On August 2, 2022, Michigan’s 
Governor signed Executive Order 2022-7.147 This order created a committee to 
supervise, prepare, and administer a comprehensive Juvenile Justice and 
Delinquency Prevention Plan as prescribed by the JJDPA.148 

The JJDPA requires participating states to “provide that no juvenile will be 
detained or confined in any jail or lockup for adults,” except juveniles who are 
accused of nonstatus offenses and for a period less than six hours for processing, 
transfer, or court appearances.149 Additionally, the JJDPA allows for “juveniles 
who are accused of nonstatus offenses, who are awaiting an initial court 
appearance that will occur within 48 hours after being taken into custody” and who 
are located in a rural area where no alternative placement is available or safe travel 
is not possible to be detained or confined in a jail or lock up for adults.150 In either 
case, the juvenile must be sight and sound separated from adult inmates.151 

 

 144. Juvenile Justice and Delinquency Prevention Act, 34 U.S.C § 11102(1) (2018). 

 145. Juvenile Justice and Delinquency Prevention Act, COAL. FOR JUV. JUST., https://www.
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 146. § 11313(c)-(d). 

 147. STATE OF MICH. OFF. OF THE GOVERNOR, EXECUTIVE ORDER NO. 2022-7 (2022), https://legi
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 149. § 11133(a)(13)(A). 

 150. § 11133(a)(13)(B). 

 151. § 11133(a)(13)(A)-(B). 
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The JJDPA only allows juveniles waived into the adult justice system to be 
held in adult detention facilities if it is in the best interest of justice.152 When these 
juveniles are in adult detention facilities, the court must have a hearing at least 
once every thirty days, unless it is in a rural area where it must occur at least every 
forty-five days.153 At the hearing, the court must determine if it is still in the best 
interest of justice to hold the juvenile there.154 Factors in considering if it is in the 
best interest of justice include the age of the juvenile, physical and mental maturity 
of the juvenile, present mental state of the juvenile, nature of the alleged offense, 
the juvenile’s prior history, the ability of each facility for the detention center to 
meet the needs of the juvenile, and any other relevant factors.155 

The Menace Statute does not fit within the constraints of the JJDPA. The 
Michigan Menace Statute allows juveniles accused of nonstatus and status offenses 
to be detained or confined in an adult jail for thirty days.156 The JJDPA only allows 
for the detention of juveniles who are waived into the adult justice system to be 
held longer than forty-eight hours.157 The Menace Statute goes significantly 
beyond the boundaries established in the JJDPA for the length of time certain 
offenders can be held. Further, the Menace Statute does not require courts to 
determine if it is in the best interest of justice before detaining a juvenile in an adult 
detention facility. The Menace Statute does not require the court to consider similar 
factors to those listed above in the JJDPA. The JJDPA offers more protection to 
juveniles, both those who are waived into the adult justice system and those who 
remain in the juvenile system, than the Menace Statute offers juveniles who remain 
in the juvenile system. The Menace Statute does not comply with the requirement 
of the JJDPA, as implemented through an executive order by the Governor. Using 
the Menace Statute could disqualify or reduce the money Michigan receives from 
federal grants under the JJDPA.158 

B. Mental and Physical Effects of Housing Juveniles in Adult Facilities 

Historically, juveniles were housed with adult offenders.159 As the criminal 
justice system was reformed and the juvenile justice system was developed, 
juvenile detention facilities were developed. In 2022, there were 625 juvenile 
detention facilities throughout the United States.160 These facilities are far from 
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perfect and have restrictions similar to adult facilities; however, they are necessary 
to accomplish the goals of the juvenile justice system. 

This necessity becomes apparent when evaluating the effects of housing 
juvenile and adult offenders together. Housing juveniles in adult facilities is 
correlated with increased mental illness in juveniles because of increased exposure 
to violence, higher rates of physical and sexual victimization, and a lack of mental 
health services.161 This, in turn, can lead to higher suicide rates.162 Juveniles are 
“36 times more likely to die by suicide in an adult jail than a juvenile detention 
facility.”163 Mental health is not the only issue with juveniles confined in adult 
facilities; physical safety is another concern. 

Housing juveniles in adult facilities poses a risk to the physical safety of 
juveniles as well. State and federal laws have been enacted to address the safety 
concerns associated with housing juveniles and adult offenders together. The 
Prison Rape Elimination Act (PREA) was adopted to protect inmates from sexual 
abuse and rape.164 PREA offers additional protections to juveniles housed in adult 
facilities. Primarily, it prohibits facilities from placing juveniles in housing units 
where they may have sight, sound, or physical contact with adult inmates.165 This 
separation or supervision is required outside of the housing unit.166 Assuming a 
juvenile is not already held in confinement for safety or compliance with rules, 
acting recklessly can lead to additional punishment, typically solitary 
confinement.167 It is essential to highlight that while facilities are instructed to 
make the best efforts to comply with the provision without isolating the youth, 
isolation is often the only way to comply with PREA.168 

The impact associated with housing juveniles in adult facilities on the 
juveniles’ physical and mental health is known. Some states prohibit placing 
juveniles in adult jails and prisons, but most states, like Michigan, allow juveniles 
to be incarcerated in such places.169 Even if the system offers protection, it is still 
flawed. PREA compliance is not foolproof; juveniles are still allowed contact with 
adult offenders.170 Juveniles are alternatively held in highly restrictive 
placements.171 Adult offenders are not the only threat to a juvenile’s physical 
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health. Confinement in an adult detention facility before the age of eighteen has 
been associated with an increased risk of early death.172 There are significant risks 
to a juvenile’s mental and physical health when housed with adult offenders as 
permitted under the Menace Statute.173 

C. Compliance with the Goals of the Michigan Juvenile Justice System 

Michigan’s juvenile justice system aims to ensure “equitable access to a 
continuum of research and evidence-based services that provide rehabilitation 
opportunities in a safe, supportive, and respectful environment that honors the 
youth and family voice.”174 At first glance, the Menace Statute appears to 
accomplish these goals. The Menace Statute removes menacing juveniles to 
protect themselves and others. However, its implementation does not guarantee 
rehabilitation opportunities in a safe, supportive, and respectful environment. 

1. Protection of Juveniles 

The Menace Statute conflicts with the juvenile justice system’s goals of 
protection. If a juvenile were found to be a menace by a court, they would have to 
be moved into an adult detention facility. Under the Menace Statute, while in adult 
detention facilities, juveniles must be sight and sound separated from adult 
inmates;175 however, most jails and prisons were not designed to house juveniles. 
This imposes multiple restrictions, such as the juvenile’s access to a communal 
space with other juveniles and the ability to engage in physical activity. 

Most adult jails are not equipped with separate areas for youth,176 so juveniles 
are held in solitary or solitary-like confinement.177 In these situations, juveniles 
often spend twenty-two or more hours alone daily.178 Compared to adults, 
“[i]solation is likely to be more damaging to a juvenile.”179 Humans are inherently 
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social creatures, and deprivation of such interaction has negative impacts.180 
Solitary confinement can cause irreparable damage to the brain, especially the 
prefrontal cortex, which relates to impulse control.181 Individuals held in solitary 
confinement experience depression, anxiety, paranoia, anger, panic attacks, and 
many other neurological consequences.182 Solitary confinement before the age of 
eighteen is associated with a thirty-three percent increase in the risk of mortality 
between eighteen and thirty-nine years of age.183 Thus, solitary confinement can 
cause irreparable harm to juveniles. 

This does not align with the long-term goal of the juvenile justice system to 
protect juveniles. Solitary confinement causes irreversible damage to a juvenile’s 
developing prefrontal cortex, impacting impulse control.184 Juveniles have lower 
impulse control, are more prone to erratic behavior, and exhibit impulsive 
behavior.185 Impulsivity causes juveniles to make irrational decisions, which can 
lead them to commit more crimes.186 Therefore, the use of solitary confinement is 
likely to create more mental and physical health effects for juveniles and increase 
recidivism.187 Since the Menace Statute effectively leads to juvenile solitary 
confinement, which increases the risk of psychological trauma, it does not align 
with the juvenile justice system’s goal of protection. 

2. Rehabilitation of Juveniles 

The Menace Statute emphasizes punishment over rehabilitation. The Menace 
Statute requires menacing behavior or conduct or an inability to be safely 
detained.188 Thus, the Menace Statute can be invoked without any serious safety 
concerns. When a juvenile exhibits menacing behavior, there is no requirement for 
the conduct or behavior to create any safety concern. This means a juvenile could 
be considered a menace to another juvenile even if they make only one offhand 
threat, whether intended or not. Even empty threats would allow the Menace 
Statute to place a juvenile in an adult facility. The Menace Statute allows the 
punishment of juveniles merely for their behavior. 
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Additionally, juveniles in this type of confinement are often denied 
meaningful programming and education.189 A lack of education can lead to 
juvenile recidivism.190 Juveniles, post-release, struggle to adjust to life because 
they have not received any life or educational training.191 Juveniles in juvenile 
detention centers have a lower graduation rate than those arrested but not 
confined.192 This problem is inflamed when the juvenile is held at an adult facility 
away from additional educational opportunities, but it is not limited only to 
actively confined juveniles.193 Juveniles who have been confined also experience 
lower rates of school re-enrollment after release.194 Incarceration can also lead to 
reduced college enrollment and lower completion rates.195 Research also revealed 
juveniles who were incarcerated experienced lower wages, fewer work 
opportunities, and less job experience.196 One of the primary reasons for juveniles 
to re-offend is a lack of education.197 Thus, the Menace Statute, by promoting 
increased incarceration with less access to educational opportunities, does not align 
with the goal of rehabilitation. 

Those held in solitary confinement are also more likely to commit crimes 
upon release and more likely to be rearrested.198 Moreover, not only is there a 
plethora of studies documenting the adverse side effects of solitary confinement 
on juveniles,199 but this placement can occur even if the juvenile has yet to be found 
guilty. Detained juveniles can be held in adult facilities without being found guilty 
of an offense. The Menace Statute only requires a juvenile to be a menace to other 
juveniles or otherwise not safely detained.200 These periods of confinement, 
regardless of their length, have significant implications. Considering the Menace 
Statute allows confinement of juveniles in adult facilities that lack essential 
education and programming for juveniles, even before they are found guilty of an 
offense and without reasonable safety concern, it is contrary to the goal of 
rehabilitation. 
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IV. THE MICHIGAN MENACE STATUTE SHOULD BE REWRITTEN 

Currently, the Michigan Menace Statute is vulnerable to abuse. The Menace 
Statute leaves all discretion within the court and offers no guidance on what 
constitutes a menace. Without this necessary guidance on what constitutes a 
menace, courts’ rulings will vary greatly and can even conflict. Courts will even 
have the discretion to repeatedly sentence the same juvenile to confinement at an 
adult detention facility. Although it was created to protect juveniles, it fails to 
deliver such results. Statutes like the Menace Statute are extremely dangerous 
because they can easily be abused without much recourse, as there is no clear 
guidance on the statute’s applicability. This leaves the courts with almost 
untethered discretion. That does not mean the Menace Statute should be discarded, 
as its intent revolves around such a vital goal. It is crucial to have the ability to 
protect juveniles from each other when they are detained, but it cannot be vague 
and vulnerable to abuse. Therefore, the Michigan Menace Statute should be 
rewritten to address its ambiguity. 

A. Factors for Menace 

As discussed above, creating a bright-line rule for what constitutes a menace 
has several issues; however, other guidance methods can be utilized. The Menace 
Statute should be amended with a non-exhaustive list of factors for a court to 
consider before declaring a juvenile a menace. The court should be required to 
consider the juvenile’s age, physical and mental maturity, present mental state, the 
nature of the alleged offense, and the juvenile’s prior history of delinquent acts. 
These factors are listed in the JJDPA and should be considered to allow Michigan 
to align more with the JJDPA. Further, factors like these are essential because they 
help consider mitigating factors of youth before the juvenile is sentenced to an 
adult facility. 

Other factors, including the conduct or behavior alleged to be menacing, the 
severity of the menacing behavior, safety implications at the juvenile facility, prior 
remedial steps taken, the juvenile’s current educational and programming needs, 
and the potential for solitary-like conditions, should also be considered by the 
courts. These factors include consideration of other remedial steps taken before the 
motion as additional protection for juveniles. When considering other remedial 
steps, the court can address other methods that were tried before the motion was 
submitted to place the juvenile in an adult facility. If other methods were 
abandoned and never tried, courts could consider that before granting the motion, 
thus preventing an avenue of abuse of the Menace Statute. By adopting a factor 
approach, the court can weigh considerations such as access to educational or 
program needs and the likelihood that the juvenile will be isolated against the 
juvenile’s conduct. For example, if Theo was at a hearing to determine if he was a 
menace, the court could consider facts such as the educational program he needs, 
which is not offered at the adult facility. Additionally, the court could consider the 
solitary-like conditions Theo will be placed in and weigh them against his conduct 
in destroying the day room. 
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A non-exhaustive list of factors also clarifies what is likely to be considered 
a menace. Given the above factors, the more severe the conduct or behavior, the 
more likely a juvenile will be considered a menace. These more explicit standards 
are more manageable for both the court and juvenile detention facilities to work 
within. Adding these factors makes determining what constitutes a menace less 
arbitrary and provides courts with a structure within which to work. Additionally, 
a non-exhaustive factor approach allows courts to maintain discretion and case-by-
case determinations. The Michigan Menace Statute should be amended to add a 
non-exhaustive list of factors, including the juvenile’s age, the juvenile’s physical 
and mental maturity, the present mental state of the juvenile, the nature of the 
alleged offense, the juvenile’s prior history of delinquent acts, the severity of the 
menacing, the safety implications at the juvenile facility, the prior remedial steps 
taken, the juvenile’s current educational and programming needs, and the potential 
for solitary-like conditions for courts to consider before placing a juvenile in an 
adult jail to add additional protections for juveniles. 

B. Narrowed Scope 

The Michigan Menace Statute currently has a wide application that conflicts 
with the goals of the juvenile justice system and the JJDPA. As it is read now, the 
Menace Statute can be used without considering alternative methods such as pod 
seclusion. Narrowing the Menace Statute’s scope and applicability would bring the 
statute closer to the goals of the juvenile justice system. First, the Menace Statute 
should be narrowed in scope by restricting its use until other methods have been 
reasonably attempted. By only allowing the Menace Statute to be used in this way, 
the court ensures juvenile detention facilities first attempt to use other methods 
more aligned with the goal of rehabilitation. This could include options such as 
group therapy, pod seclusion, or attempting to reduce contact between individual 
juveniles. As discussed in Section III, typically when juveniles are housed in adult 
detention facilities, they experience solitary-like conditions. Solitary-like 
conditions can be harmful to juveniles.201 A narrow scope would prevent the 
Menace Statute from being overused when other remedies are available, increasing 
juvenile protection. The limitation would prevent detention at an adult facility 
unless it is the only reasonable option to adequately address the issue at hand. It 
should not require that all other methods be exhausted. 

Second, the Menace Statute should also be amended to narrow its 
applicability. This can be accomplished by prohibiting repetitive invocation of the 
Menace Statute. After the maximum holding period of thirty days is met and the 
juvenile is returned to the juvenile detention facility, nothing prevents another 
immediate invocation of the Menace Statute. If Theo, after thirty days, is 
transferred back to his juvenile facility, nothing prevents the facility from again 
motioning to have him deemed a menace and removed. The Menace Statute must 
be amended to prevent this from happening except under the most drastic 
circumstances. The Menace Statute should include a clause requiring a hearing 
with a heavy presumption in favor of the juvenile not being removed when 
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facilities move for the repetitive removal of a juvenile. The Menace Statute should 
be amended in accordance with these recommendations to narrow its scope. 
Narrowing the scope would prevent more juveniles from being housed with adult 
offenders and, therefore, align more with the goals of the juvenile justice system. 

CONCLUSION 

Children are a vulnerable population deserving of additional protection from 
any system they pass through, especially the justice system. This belief is reflected 
in the juvenile justice system’s goal to rehabilitate children who encounter it. This 
goal is significantly impeded when juveniles are allowed to be housed in adult 
jails, as permitted by the Menace Statute. When juveniles are housed in adult 
facilities, they are more susceptible to physical and sexual abuse and mental health 
issues. In its current form, the Menace Statute no longer makes sense in society. 
Not only does it conflict with federal funding statutes, but it is also incredibly 
vague. The Menace Statute does not define or offer any guidance for its key term, 
“menace.” Under its current reading, any threat or threatening conduct is enough 
to qualify one as a menace. This vague and relaxed standard is subject to arbitrary 
and conflicting rulings. 

The Michigan Menace Statute must be amended. These amendments should 
promote the ideas encapsulated in the goals of the juvenile justice system: 
protection and rehabilitation. The Menace Statute should be altered to include a 
non-exhaustive list of factors for courts to use when determining if a juvenile is a 
menace to other juveniles. The Menace Statute should also only be used after all 
reasonable alternative methods have been exhausted. Without these amendments, 
the Statute remains a wolf in sheep’s clothing. The risk of abuse is more than 
enough cause to amend a statute, even if no abuse is yet present. While the Menace 
Statute was crafted with good intentions, it fails to adequately protect and 
rehabilitate juveniles; therefore, it must be amended to carry out those intentions. 
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